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摘 要 
如何界定非法集资犯罪，也即非法吸收公众存款罪和集资诈骗罪的定
罪标准，是非法集资犯罪最为核心的问题，也是学界一直关注但尚未完全解
决的问题。目前学界对非法集资定罪的研究，集中体现在立法上为非法吸收
公众存款罪的入罪标准提出修正建议，以及在司法上为明晰两罪的构成要
件提供解决思路。但立法建议空有逻辑自洽却缺乏可操作性，对认定标准的
阐释也并未使模糊的构成要件变得清晰，现有的研究并未对立法及司法发
挥应有的指导作用。究其原因，在于研究方法上固守价值分析和教义学的规
范研究，试图从价值或规范本身理解规范的应然状态。但是，法律不是书本
上的条文，刑法学更是面向实践的致用之学，若将研究仅限缩于刑法理论体
系和概念范畴内的逻辑自洽，而忽视了对司法案例、实践经验和统计数据的
关注，那么刑法学的研究将有可能成为书斋里的无病呻吟，而缺乏应有的实
效性和功能性。因此，对非法集资定罪的研究需要研究方法上的革新，将实
证研究和规范研究充分结合，或许可以突破传统研究陷入的瓶颈。虽然已有
学者在这一路径上尝试做出努力，但是依然存在统计方法不够专业、研究视
角过于局限、分析内容不够全面等弊端。因此，本文尝试在研究方法上弥补
现有研究的缺陷，专门围绕非法吸收公众存款罪及集资诈骗罪的定罪问题，
展开实证调研和统计分析，并以实证分析的结论作为规范研究的基础和重
要支撑，以求最终研究结论能够捏合应然与实然间的距离，使非法集资的定
罪标准能够更具有现实可操作性。 
第一章详细阐述了对本文有重要意义的研究方法。第一节，以几篇运用
传统研究方法分析非法集资犯罪的典型文献为例，指出价值分析方法和法
教义学分析方法在研究路径上存在难以修复的弊端，使其结论的可靠性、精
确性不足，难以对立法及司法发挥指导作用。第二节，目前已有的针对非法
集资犯罪的实证研究，也存在统计方法过于简单、未与规范研究充分结合以
及研究范围相对封闭等不足。因此，本文将围绕非法集资定罪问题，以近四
年浙江省非法吸收公众存款罪和集资诈骗罪的判决书为样本，就犯罪样态、
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
定罪及量刑三个方面进行数据统计和分析，以实证研究为基础，为规范研究
提供实践素材和论据支撑。  
第二章围绕非法集资犯罪涉定罪要素展开实证分析。第一节，在样本数
据概述方面，可以发现非法吸收公众存款罪的案发数量与地区经济发展水
平无显著相关，集资诈骗罪的案发数量与非法吸收公众存款罪的案发数量
呈显著相关；两罪均以个人犯罪为主，犯罪组织程度不高；非法吸收公众存
款罪中集资行为以涉生产经营类为主，集资诈骗罪中个体类集资行为比例
较高。第二节，非法集资犯罪单位犯罪比例较低，其原因可能是构成单位犯
罪对量刑影响不显著；法官认定标准中，能发挥实质作用的只有单位犯罪的
目的特征即“集资未用于公司生产经营”。第三节，通过分析非法集资行为
的社会危害性，发现集资行为社会危害性由大到小依次排列分别是公司集
资、高利放贷、庞氏骗局、个人集资、个体户集资和互助会；而集资持续时
间与集资行为社会危害性呈反相关，利息与集资行为社会危害性呈正相关。
第四节，通过分别分析基本犯罪构成事实与量刑情节对量刑的相关性影响，
发现实然状态下，本罪保护的法益是公众财产安全而非国家金融秩序。第五
节，简要透析实证研究中发现的新问题，如自首率畸高、有期徒刑缺乏梯度、
罚金刑过轻以及违法所得处理混乱等。  
第三章就非法吸收公众存款罪定罪标准的立法重构展开论述。第一节，
梳理评述目前非法吸收公众存款罪的定罪标准及存在的问题，在四项构成
要件中，只有“社会性”要件具备实质定罪功能，但标准不明，难以为司法
实践提供有效指导。第二节，通过整理 221 例非法吸收公众存款案件判决书
中的辩护理由和判决理由，以尝试了解本罪定罪问题的实然状况，以求借鉴
实践中法官群体形成的“实践智慧”。第三节，通过借助于第二章的研究结
论，认定本罪保护的主要法益应是公众财产安全，其规范保护目的在于防控
集资行为的社会风险。据此，集资行为过高的社会风险应当是本罪的实质定
罪标准，通过第二章不同集资行为的风险表现，将风险较低的集资行为交由
民法、行政法和其他刑法罪名规制，筛选出需要用本罪规制的公司集资和高
利放贷两类集资行为。第四节，以温州金融改革为例，通过细化行政监管制
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度，设定行政法处罚非法吸收公众存款行为的标准，明确本罪空白罪状，进
而即可确立刑法规制的界限，构建以“非法性”要件为核心的形式构成要件
体系。 
第四章对集资诈骗罪定罪标准在司法中的应用进行了重新理解。第一
节，应当认识到集资诈骗罪虽然也属于诈骗罪中的一类，但与普通诈骗罪在
构成要件的形式以及规制逻辑的实质上均有很大不同，不能以普通诈骗罪
标准类推至集资诈骗罪。第二节，通过考察与集资诈骗罪定罪相关的法律规
范，以及 133 例集资诈骗案件判决书中法官的判决理由，了解集资诈骗罪定
罪问题的司法样态，为本罪具体定罪标准的确定提供重要参考。第三节，基
于对司法实践的把握，确立集资诈骗罪不同于普通诈骗罪的定罪思路，即诈
骗方法只能发挥辅助作用，非法占有目的是本罪定罪的核心要件，对其理解
应以“客观难以偿还债务和回报投资人”的客观标准取代“永久占有”等主
观描述；之后，从法官的主要判决理由中汲取营养，确定认定“使用诈骗方
法”和“非法占有目的”的具体标准，并以吴英案为例，验证上述标准是否
可行。 
关键词：非法集资；民间融资；非法吸收公众存款罪；集资诈骗罪；定
罪标准；实证研究 
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Abstract 
How to define the crime of illegal fund-raising, also known as the convictive 
standard of illegally absorbing deposits from the public crimes and the crime of 
fund raising defraud, is the core of the problem, and the problem which is 
attracting academic attention but has not been completely resolved. The current 
academic research is focused on legislative amendments proposals of the 
standard of the crime of illegal absorbing public deposits and on providing 
solutions to the constituent elements of the two crimes in judicature. The 
legislative recommendations had plenty of logic self-consistent but lack of 
maneuverability. The interpretation of the convictive standard does not change 
the elements of fuzzy to be clear. Current research does not guide the legislature 
and the judiciary to play its role. The main reason is defending tenaciously the 
value analysis and the normative analysis of dogmatic in research methodology 
and trying to understand the normative state of norms from the values or norms 
themselves. However, the law is not the provisions on the books. Criminal law 
seems to be more so a practice-oriented learning. If we study on shrinkage in the 
criminal law system and only in the context of the concept of logical consistency 
and ignore concerns about judicial cases, practical experience and statistical data, 
the study on the criminal law may become fuss in den and lack of effectiveness 
and functionality. So, the research of convict of illegal fund-raising need 
methodological innovations. The empirical and normative research fully 
integrated, may be able to break through the traditional research into bottlenecks. 
Although some scholars try to make efforts, but there is still not enough 
professional statistical methods and the research perspective is too restrictive 
and the content of the analysis of such problems is not comprehensive enough on 
this path. Therefore, this article attempts to fill the existing research on the 
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methodology defects. I try to expand empirical research and statistical analysis, 
and make empirical analysis as the basis for the conclusions and important 
support for the research about the crime of illegal fund-raising. The purpose is 
to shorten the distance between the “to be “and the “ought to be “and make the 
convictive standard of this crime more workable. 
In the first chapter, I elaborate the important research methods of this article. 
First of all, I point out the shortcomings of the value analysis and the normative 
analysis of dogmatic in research methodology which is represented by some 
traditional papers of this crime. And this may lead to the leak of reliability and 
accuracy and be difficult to play a guiding role of the legislative and judicial. 
Second, the current empirical researches of this crime seem too simple in 
statistical methodology and they failed to make combination with normative 
researches which makes scope of the study relatively closed. I use the judicial 
judgments of this crime of Zhejiang province nearly four years as sample and 
carry on statistics and analysis about state of this crime type, conviction and 
sentencing. This paper is empirical research-based and provide practical and 
material support for the normative research.  
Chapter Two focus on the positive analysis of the elements of conviction of 
the crime of illegal fund-raising. In subchapter one, I find the incident number 
of Crime of Illegal Pooling of Public Deposits and level of economic 
development in the region was no significant correlation in sample overview. 
The incident number of the Crime of Fund Raising Defraud was significant 
correlation. Two crimes are mainly personal crime and the extent of organized 
crime is not high. The fund-raising behavior in Crime of Illegal Pooling of Public 
Deposits mainly involve production and management. The fund-raising 
behaviors in the Crime of Fund Raising Defraud are individuals. In subchapter 
two, I find that the proportion of Unit Crime in the Crime of Fund Raising 
Defraud is rare. The reason may be constitution of Unit Crime is not significant 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
in measurement of penalty.In the convictive standard of judge, only the purpose 
of the unit crime “the raising fund is not used for production and management 
company “can play a substantive role. In subchapter three, by analysis of the 
social harmfulness of the fund-raising behavior, I find the social harmfulness 
ranking in descending order of priority is companies fund raising, Gregory 
lending, Ponzi scheme, personal fund raising, fund raising the self-employed and 
Fraternal. Fund raising duration and social harmfulness is negative correlation. 
The interest and social harmfulness is positive correlation. In subchapter four, 
by analysis of the influences of the elemental constitutional fact of the crime and 
sentencing, I find in the factual state, this accusation try to protect the public 
property safety not the national financial order. In subchapter five, I turn to study 
the new problems in positive research, for example the extremely high surrender 
rate, lack of gradient in prison, the too light fine penalty, disordered governance 
about illicitly gains, etc. 
Chapter Three focus on legislation reconstruction of the convictive standard 
of Crime of Illegal Pooling of Public Deposits. First of all, I review on the current 
convictive standard of this crime and the existing problems. IN the four 
constitutive elements, only sociability is the substantive element but it lack a 
single definitive standard so it is difficult to provide effective guidance to 
judicial practice. Second, by arranging 221 holdings in judicial judgments, I try 
to find the positive situation of this problem and the practical wisdom of judges. 
What’s more, through the use of the second chapter research conclusion, I 
suppose that what this legal settings mean to protect is the safety of public 
property and prevent the risk of social fund-raising behavior. So, the too high 
risk of fund-raising behavior should be the substantive convictive standard. On 
the basis of Chapter Two the presentation of different kinds of risk of fund-
raising behavior, we can select the low-risk behavior and take them be regulated 
by civil law, administrative law and other criminal law. So we can select the 
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companies raising behavior and usury as the objectives of this accusation. Finally, 
taking Wenzhou financial reform as an example, we can explicit the blank counts 
of this accusation by refinement administrative supervision system and 
administrative penalties standards of Crime of Illegal Pooling of Public 
Deposits,so we can construct the elements system which take the “illegality” as 
the core element. 
Chapter Four is a new understanding of the convictive standard of the Crime 
of Fund Raising Defraud in judicial application. Initially, we should know the 
crime of Fund raising Defraud is different from the common kinds of crime of 
fraud in elements and regulation logic. So, it cannot be analogized from the 
common kinds of crime of fraud. Second, by exploring fund-raising relevant 
legal norms and 133 judicial opinions, we can know the judicial morphological 
of the crime of Fund raising Defraud and so can provide important reference for 
the specific convictive standard of this crime. Last, based on the apprehension, 
we can rectify the convictive standard of the crime of Fund raising Defraud. That 
means purpose of illegal possession is the core elements and the way of fraud is 
just a supporting role. We should replace the subjective description “permanent 
possess “by the objective standard “hard to repay and return on investment 
person objectively”. Then, I try to validate the specific standard of “using fraud 
manner” and “purpose of illegal possess” by the judicial opinions and verify the 
feasibility of the above criteria taking Wu Ying case as an example. 
Keywords: Illegal Fund-raising; Private financing; Crime of Illegal 
Pooling of Public Deposits; Crime of Fund Raising Defraud; Convictive 
Standard; Positive Research 
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